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Dear Mr. O'Brien:
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Thank you for your letter dated December 24, 1997, which was forwarded to us from
the office of Senator Paul Wellstone, concerning the placement and construction of facilities
for the provision of personal wireless services and radio and television broadcast services in
your community. Your letter refers to three proceedings that are pending before the
Commission. In MM Docket No. 97:.J2l/ the Commission has sought comment on a Petition
for Further Notice of Propose Making filed by the National Association of Broadcasters
and the Association for Maximum Service Television. In this proceeding, the petitioners ask
the Commission to adopt a rule limiting the exercise of State and local zoning authority with
respect to broadcast transmission facilities in order to facilitate the rapid build-out of digital
television facilities, as required by the Commission's rules to fulfill Congress' mandate. In
WT Docket No. 97-192, the Commission has sought comment on proposed procedures for
reviewing requests for relief from State and local regulations that are alleged to impermissibly
regulate the siting of personal wireless service ftt.£ilities based on the environmental effects of
radio frequency emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the
Commission twice sought comment on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

/Af-AL~

k1 Steven E. Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Paul Wellstone
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Dear Director Phythyon:
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Th~ ~~t,~~h~d communication is for your consideration and whatever
action, if any, you might d.eem appropL'.i.cll..<:::. ~ .........;.:.: ::.;;=::~::":,~""

it if you would respond to Michael 0 Brien directly regarding
this matter. I would also appreciate it if you could send a copy
of your response to me.

Thank you very much for your time.

Sincerely,
() 0
r~

Paul David Wellstone
United States Senator
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Decem~" 74 1CO'7

The Honorable Rod Grams
2013 Second Avenue North
Anoka, MN 55303

The Honorable Paul Wellstone
Room 100 North
2550 University Avenue West
';l- rllui, JVil'\1 ;):>.u~

The Honorable Bruce F. Vento
Galtier Plaza, Box 100
175 E. Fifth Street, Room 721
St. Paul. MN 55101

Dear Senators Grams and Wellstone and Rcptcsentative Vento:
__ • •••_ ••__...._ ...t;lF ............ "'-"'4&.&'-&"'"'-313 ~A.UI~~~'V '~~""I'T1"'1 .rv-~' "'7nn,"""" ...........-........ --._-

We are writing you about the Federal Communications Commission and i~ attempts to preempt
local zoning of cellular. radio and TV towers by making the FCC the "Federal Zoning
Cormnission" for all cellular telephone and broadcast towers. Both Congress and the couns have
long recogniud that zoning is a peculiarly local function, Please iinmcdiately contact the FCC
and teU it to stop these efforts which vioJate the intent of Congress. the Constitution and
principles of Federalism.

.In the 1996 Telecnmmll'nit''''t1Mc Art. rnft-e--~,:,-:-:.;~::*,.."~..:~~H-e.>ol"l!6'lklr.".'d\k~r-h'}'OWi
cellular towers. It told the FCC to stop all rulema1cjngs Where the FCC was attempting to
become a Federal Zoning Conunission for such towers. Despite this instroction from Congress.
the FCC is DOW attempting to preempt local zoning authority in three differcnct rulemakings.

Cellular Towers .. Radiation: Congress expressly preserved local zonins authority over cellular
towers in the 1996 Telecommunic.ations Act wilh the sole exception that municipalities cannot
regulate the radiation from cellular anteImas if it is within limits set by the FCC. The FCC is
attempting to have the "ex~~onsWJ!llow, tPe. IUle:_h~ \1~tn~ thl'! l1tn;t~A al1t~"~~. ':,:,:,..;:-~:~g::"n

it'overftcel!Utai-towe'i'radi&iion to review and reverse any c.ellular zoning deciSion in the U.S.
""hkb it finds is "tainted l

' by radiation concerns, even if the decision is otherwise perfectly
permissible. In fact. the FCC is saying that it can "second guess" what the true reasons for a
municipality's decision are, need not be bound by the stated reasons given by a municipality and
doesn't even need to wait until a tocal plasming decision is final before the FCC acts.

Some of our citizens ale concerned about the radiation from cellular towers. We cannot prevent
them from mentioning their concerns in a public bearing. In its rulema.kina. the r~Y.is §ayi~

";IAL ii AUy ...iLiL.cur",ises lll1S Issues, thal thIS 1$ sufficient basis for a cellular zoning decision to
immediately be taken over by the FCC and potentially reversed. even if the municipality

!ISS SlBL£'\" M!MORIAL HIGHWAY I Ul.YOAL.E. MINNESOTA 55118 I (612) 457-2316
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expreuly says it is not considering such statements and the decision is completely valid on other
grouoos,"sucn'"lStbe h\\'PacHlf ~'\~'oH'rtd~ny'f'dl~' o~'ac'MlI'c!i1es:" ,... ....... II ....,.., ""

Cellular Towers • Moratoria: Relatedly, the FCC is proposing a rule .banning the moratoria that
some municipalities impose on cellular towers while they revise their zoning ordinances to
accommodate the inctease in the numbers of these towers. Again, this violates the Constitution
and the directive from Congress prevcntini the FCC from becoming a Federal Zoning
Commission.

"_ ~:_/~7 ......__• __ ~ ~_ r?,..,..' "" __ t ..:_ ... _..1 , ~ __ L._.... 'I•• _6 _

.'SO s'v,.! 'V,.:rt,M. • - WI r.-r--" ._- -_ ..---__ _ _ _. ""

This proposal is utoundiJJ.I when broadcut towers ate some of the tallest strUCtures known to
man-over 2,000 feet tall, taller than the Empire State BuildiDa. The FCC claims these changes
are needed to allow TV stations to switch to High DefInition Television quickly. But The Wall
Street Journal and trade magazines state there is no way the FCC and broadcasters will meet the
current schedule anyway, so there is no need to violate the rights of municipalities and their
residents just to meet an artific.ial deoMllinc.

"[hese .~c~o.~~~~tb~ ~-~~-~&~~~f~-lt~ ~~: ..~_~~r~~?~~~~ S~~~E.
lor cellular towers IU1U ro. st towers. lIU01 VIO ate me mtent 01 \...ongrcss, tn~ LonstitutlOn
and principals of Federalism. This is particularly ttuC. liven that the FCC is a single purpose
agency with no zonina expertise, that D:Vcr saw a tower it didn't Ukc:.

Please do three thinrs to stop the FCC; First, write new FCC Chairman William Kennard and
FCC Commissioners Susan Ness, Harold Fu.rcbtgott-Roth, Mic.hael Powell and Gloria Tristani
telling them to stop this intrusion on local zoning auth~rity in cases WT 91-197, MM Docket
97-182 and DA 96·2140; second, join in the "Dcar CollcaJUc Letter" currently being prepared

~ - - ~ ._-
to go to me l"\.A.. ITom many memoen; 01 \...ongrcsli; anu uuru, uppOS\: lIIly cllon oy \...ongn::lili
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to llrant the FCC the 'POwcr to act as a "Pederal Zoning Commission" and preempt local zoning
authority.

The following people at national muDidpal orgmizaDoDS are familiar with the FCC's proposed
rules aDd munidpallties' objections to than: Banie Tabin at me National LeaIUC of Cities, 202
626-3194; Eileen Hugp%d at the National Association of TelccoDlmPDjcations Officers and
Advisors, 703·506-3215; Robert Fogel at me National Association of Counties, 202-393-6226;
Kevin McCarty at the U.S. ConferCDCe of Mayors, 202-293-7330; and Cheryl Maynard at the
American Planning Association. 202-812-0611. Feel free to c:a11 them if you have questions.

Very truly yours,

~~.~
Michael R. O'Brien
City Attorney
,..:... _~ '.luAal.. U;ft~~n~---J -- _......, -_., ~ - -

cc:: The Honorable Edward Mullarky
Bernard Weitzrn~ Clerk-Tn:asum



PAUL D. WElLSTONE
MINNESOTA

MINNESOTA TOll.. FREE NUMBEfit

1-llOO-e41-0G41

February 18, 1998

'l\nittd ~mttS ~mat[
WASHINGTON, DC 20510-2303

COIAMliI'EES:

LABOR AND HUMAN RESOURCES

SMA~~ BUSINESS

INDIAN AFFAIIIS

VETERANS' AFFAIRS

FOREIGN RELATIONS

Dan Phythyon
Director, Office of Legislative and

Intergovernmental Affairs
'!''ebe'i~~ (;bmtnUlhc'a£'ions""~omnlission--~--~_.. -
Rm 808
1919 M Street, N.W.
Washington, D.C. 20554

Dear Director Phythyon:

The attached communication is for your consideration and whatever
::~=':'::n, ~-= ;:'~~i-, :J.., .... "'-<.~ ....... .lcClll cs.!ll:JoLU.!IJ..i.c:u.. t:=. .L WOUl.Q apprecJ.at.e
it if you would respond to Michael R. O'Brien directly regarding
this matter. I would also appreciate it if you could send a copy
of your response to me.

Thank you very much for your time.

Sincerely,

;O~

"Paul David Wellstone
United States Senator

PDW:mrw
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The Honorable Rod Grams
2013 Second. Avenue North
Anoka. MN SS303

The Honorable Paul Wellstone
annm.....100 ..N~I\ll ..I "'_\1 ...... ...._ .... u ......,............. " ............

2SS0 University Avenue West
St, Paul. MN 55114

The Honorable Bruec P _ Vento
Gainer Plaza. Box 100
115 E. Fifth Street. Room 727
81. Paul, MN 55101

We are writing you about the Federal Communications Commission and. its attempts to preempt
local zoning of cellular, radio and TV towers by making the PCC the "Federal Zoning
Commission" for aU' cel1ulat telephone and broadc:ast towers. Both Conaress and the courts have
long n:cOJDizr:ci that zoDing is a peculiarly local functiOn, Pleue mediately contact the FCC
anc1 tell it to stop these efforts which violate the intent of Congress. the Constitution and
principles of Federalism.

In the 1996 Telecommunicatio~ Act, Congress expressly reaffirme¢ local zoniDg authority over
cellular towers. It told the FCC to stop all rula:nalciDgl where the FCC was attempting to
become a Federal Zoning Commission for such towers. Despite this instruction from Congress.
the FCC is now attempting to pn:cmpt local z.oning authority in three differenct rulcmakings.

Cellular Tgwc;rs - Radiation: Coua:ress expressly preserved local zODiDg authority over cellular
tOwen in the 1996 Telecommunications Act with the sole exception that JllUDicipalities cannot
remlatc the radiJtio.n f~ cellular anr.ennas if it is within limits set by the FCC. The FCC is
attempting to have the-;~tion;;adow tliC"rU'ic'lt"byuSing"ihe1iUiliid·liUiJiOrIFYt'oDgressgave
it over cellular towCf radiation to review and .reverse any celIular zoning decision in the U.S.
wbi~ it finds is "tainted" by radiation cODCems, even if the decision is otherwise perfectly
permissible. In fact. the PCC is saying that it can "sccond guess" what the true reasons for a
municipality's decision are. need not be bound by the stated reasons given by a municipality and
doesn't even need to wait until a local planning decision is (mal before the FCC acts.

Some of our citizens are concerned about the 'radiation from cel1~ar towers. We cannot ptcvent
tnem rrom mennoning Uicu CUJJ.\OCUlliI i.UlI. JNuii", u~lUiu~, W i~;, &~...!4~-ft.L:<:~ ~~ "".1~

that if any citizen raises th;s issues, that this is sufficient basis for a cellular zoning decision to
immediately be taken o"er by the FCC and potentially reversed. even if the municipality

855 SISLEY MI;MORIAL HIGHWAY 11.1L'I'CAl.E, MINNESOTA 55118 I (8'2) 457-23111
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grounds. such as the impact of the tower on property values or aesthetics.

Cellular Towers - Moratoria: Relatedly, the FCC is proposing a rule banning the moratoria that
some mumcipa1id.ea impose on cellular towers whilc they revise their zoniDI ordinances to
accommodate the increase in the DUmbcrs of these rowers. Again, this violates the CoDltitution
and. the directive from Cangtell preventing the FCC from becoming a Federal Zoning
Commission.

BndiglJY Tgwm: The FCC's proposed rule 00 radio and TV towers is as bad.: It sets an
artif'lCia1limit of 21 to 45 days for municipalities to act on my local permit (enviromncntal,
building permit, zoning or other). kIy permit request is .utggpdettv deemed grapte4 if the
municipality ciocsn' [ ac:t in this time f'rame. cven jf the application is .incomplete or clearly
violates loc:allaw. And tbe FCC's propoaed role would prevent. municipalities from considering
the impacts such towera have on property values, the environment or aesthetics. Even safety
requirements could be overridden by the FCC! ADd all appeals of zoning and permit denials
would go to the FCC, not to the local courts......... .: ... • ,,- .... _ ...L ....."",... , ....... ..

This proposal is astounding whcn broadcast towers are some of the tallest sttuctures known to
man-over 2,000 feet tall. taller than the Empire State Building. The FCC claims these chanaes
are needed to allow TV stations to switch to High Definition Televiaion quickly. But The Wall
Stre.r JOUlfUlI m:l trBde mapzines state tbae is no way the FCC and broadcasters will meet the
current schedule anyway, 50 tbere is Do need to violate the righu of municipal ines and their
residents just to meet an artificial deadline.

l1JiW'aelfDd:I~~'al'MJ~INIS'dY \We r'c~rtb<~er.w£tn!"f=~gC8nimissiOfl
for cellular towers and broadc:ut towers. They violate the intent of Cooaress. the Constitution
and principals of FedcraliJm. This is particularly true, given that the FCC is a single purpose
agency with DO zoning expertise, that never saw a tower it didn't like.

Please do thtee things to stop the PCC: First, write new FCC Chairman William Kennard and
FCC Commissioners Susan Ness, Harold Furehtlott-Roth, Michael Powell and Gloria Tristani
telling them to stop this intrusion on local zoning authority in cases WT 97·197, MM Docket
n'" 1 O~ __~ ....... A n£",l1 An. .. :_.:_.:_ .\.._ """ ,...._11 ._ T -"'--" _ .. - --- --, • • ..
_. • ._, ----.--, .J"."" ............ _ ...- --.....-'46-... ~........A ......, ..............J "'....""'6 t'.L ....J:lAI.'-'-&

to go to the FCC from.many members of Congress: and third, oppose any effort by Congress
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aulharity.

"['be fallawiq people at national mDDicipal Ofl.niptioDl arc familiar with the FCC's proposed
rule. aDlS muuicipa1iticJ' objectioDi to them: Barrie Tabin at tbc National Leal\le of Cities, 202
626-3194; Eileen Hunucl at the Naticma1 Association of Telecommunications Ott'1CetS and
Advisors, 703-506-3215; Robert Fop! at the National Association of Counties, 202-393-6226;
Kbvin McCarty at the U.s. ConfereDCe of Ma-yon, 102-193-7330; and. Cheryl Maynard at the
Amp.rtelln 'P1Rnnin~ AAAneiation. 202-872-0611. Fe.cJ free;. tq,.caJl.tbc:p},if v~ bave auestiOn5.

Very tIUly yours,

~~-~
Michael R. O'Brien
City Attorney
l,;lty or 1.1lyClalc, M1.DtIeIOra

cc: The Ho.uorab1e Edward Mu11aIky
Bemant Weitzman. cterk-Treuater


